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1917. ] MOORE V. POSTAL TELEGRAPH CO. Ill 

CIRCUIT COURT OF STAFFORD COUNTY. 



E. S. Moore v. Postal Telegraph Cable Co., Inc. 

1. Limitation of Actions— Trespass to Land. — An action of ' tres- 
pass to land, unless continuous, is barred in five years under § 2927, 
Code 1904; when the trespass is continuous the recovery is limited 
to the five years preceding the action, and is entirely barred only 
by the fifteen year period. 

[Ed. Note.— For other cases, see 16 Va.-W. Va. Enc. Dig. 821.] 

2. Vendor and Purchaser — Recording Deed— Subsequent Pur- 
chaser without Notice. — Under § 2465, Code 1904, the purchaser of 
a right of way across land who has failed to record his deed ac- 
quires no rights against a subsequent purchaser for value without 
notice from the parties in possession. 

[Ed. Note.— For other cases, see 11 Va.-W. Va. Enc. Dig. 681; 13 
Va.-W. Va. Enc. Dig. 588.] 

3. Trespass — Party Liable — Unrecorded Deed of Purchaser. — The 
purchaser in possession of a right of way across land who has failed 
to record his deed is a trespasser upon the rights of a purchaser for 
value and without notice from the parties in possession. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 241.] 

4. Trespass — Parties Entitled to Recovery — Purchaser of Prop- 
erty. — A recovery for a permanent trespass is in the owner of the 
land and does not pass upon its sale; but for a continuous tres- 
pass a recovery may be had by the original owners to the time of 
sale and by the purchasers thereafter. 

[Ed. Note.— For other cases, see 13 Va.-W. Va. Enc. Dig. 231.] 

5. Trespass — Continuous and Permanent Defined. — Where injury 
results from the unlawful occupancy of the lands of another, the 
trespass is a continuous one; but a single trespass, resulting in per- 
manent injury though without occupancy, is a permanent one. 

[Ed. Note.— For other cases, see 13 Va.-W. Va. Enc. Dig. 224. 

6. Trespass — Defenses — Right of Eminent Domain. — That a tres- 
passer was a public service corporation with the right to exercise 
the power of eminent domain, will not relieve it from liability for a 
continuous trespass and make it liable only for a permanent one, 
when the power has not been exercised. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 241.] 

7. Trespass — Defined. — The occupancy of land of another without 
authority is a trespass, and one occupying land under an ineffective 
deed is a trespasser, though possessing the power of eminent do- 
main unexercised, when the occupancy has not been sufficiently 
long to presuppose a grant. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 224.] 
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W . W . Butsner and F. W. Coleman, of Fredericksburg, for 
plaintiff. 

Jno. N. Sebill, Jr., of Norfolk, for defendant. 

Chichester, J. The facts of this case so far as they affect 
the question now under consideration are as follows: 

The Postal Telegraph Cable Co., Inc. (hereinafter referred to 
as defendant) owns and operates a telegraph system traversing 
various states of this country and foreign countries, and is 
engaged in the transmission of telegraph messages alo lg its 
wires, interstate, intrastate and foreign. Prior to the year 
1906 defendant erected its poles and strung its wires thereon 
along what is known as the old Telegraph Road in Stafford 
County, and on the land now owned by E. S. Moore (herein- 
after referred to as the plaintiff). At the time of the construc- 
tion, or to be more exact relocation, of the line, the defendant 
purchased for valuable consideration, a right of way for its 
line from the then owners of the tracts of land, one of which 
the plaintiff purchased on February 11, 1907, and the other in 
1914. On the first day of February, 1917, ten years after the 
purchase of the first or forty-five acre tract of land by plaintiff, 
he instituted his action of trespass against the defendant al- 
leging damages $900.00 from the date of his purchases. The 
defendant appeared and filed two pleas, as follows ■ 

"Virginia : 
In the Circuit Court of Stafford County. 
E. S. Moore 

v. Plea No. 1. 

Postal Telegraph-Cable Company. 

And the defendant, by its attorney, comes and says that the 
supposed cause of action in the said declaration mentioned was 
for the acts of defendant in erecting and constructing its tele- 
graph poles and wires upon the land mentioned in said declara- 
tion; that the said poles and wires and equipment thereunto, 
belonging, constructed and placed upon the said land is a part 
and parcel of its system of telegraph lines and connections 
traversing various states of the United States and foreign coun- 
tries by which it is engaged in interstate commerce between the 
different states and various foreign countries, including the 
transmission of messages for and on behalf of the government 
of the United States, as well as the business of a public service 
corporation under and bv virtue of the laws of the State of 
Virginia; that the said line was constructed and the said acts 
complained of were done, to-wit, in the year 1906: and that 
the said cause of action alleged in said declaration did not ac- 
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crue to the said plaintiff at any time within five years next 
before the commencing of this action in manner and form as 
the said plaintiff hath above thereof complained against him. 
And this the said defendant is ready to verify." 

Plea No. 2. 
"And the said defendant, by its attorney comes and say& that 
the said plaintiff ought not to have or maintain his action afore- 
said against it because at the time of the alleged committing of 
the acts as mentioned in said declaration, the defendant, who is 
a telegraph company engaged in interstate commerce between 
the different states and various foreign countries, including the 
transmission of messages for and on behalf of the government 
of the United States, as well as the business of a public service 
corporation under and by virture of the laws of the State of 
Virginia, had acquired full authority, right and license by proper 
grant and right of way from the then owners of the said land 
mentioned in the said declaration, for just compensation and 
valuable consideration, for the purpose of constructing and 
maintaining thereon its poles and telegraph wires, and that pur- 
suant to such right and grant thus acquired, it had, to-wit, in 
the year 1906, erected its poles and constructed its telegraph 
line upon the said land which said telegraph line as then con- 
structed has sinqe been maintained thereon; that the acts com- 
plained of in said declaration were the acts of the defendant 
in the construction of its said line pursuant to the right and au- 
thority which it had acquired by reason of its said grant of 
right of way, and that since the construction of the said tele- 
graph line, and since the acts complained of in said declaration 
the said plaintiff has purchased . the said lands over and upon 
which the defendant acquired its right of way and constructed 
its telegraph line ; that the said poles and wires thus placed by 
defendant upon the said land constitutes a part of their system 
of telegraph lines by 'which defendant is engaged in the business 
of transmitting messages between the various states of the 
United States and with foreign countries, and for and on be- 
half of the Government of the United States, and is, and was 
at the time of its construction, a permanent structure, and any 
and all damages or injuries to the said land arising from said 
telegraph line were permanent and the right to compensation 
for, or recovery of, such damages or injuries accrued at the 
time of such construction and to the then owners of said land; 
and the defendant says that at the time of the construction of 
said telegraph line and the accruing of any and all damage there- 
from, it paid to the owners of the said lands entitled thereto 
full and complete compensation and gave them entire satisfac- 
tion therefor. 



114 3 VIRGINIA LAW REGISTER, N. S [ June, 

And this the said defendant is ready to verify." 

The plaintiff moved to reject both of said pleas, and it is the 
questions involved in this motion which this Court is called upon 
to decide at this time. 

As will be observed the first piea involves the application of 
the statute of limitations to this case. 

The second plea after alleging a grant (which was not 
recorded) from the predecessor in title to the plaintiff, and con- 
struction of the line prior to the purchase by plaintiff, raises two 
questions: 1st. as to whether the plaintiff as a purchaser subse- 
quent to the construction, can recover any damages at all. That 
is, that the owner at the time of the construction is entitled to all 
damages. 2nd. as to whether the alleged injury was permanent, 
that is, an. injury for which one action for past, present and fu- 
ture damages would lie ; or whether it was continuing, that is, an 
injury for which successive actions would lie. 

As will be hereinafter shown the question as to how far the 
statute of limitations will apply, and the question as to whether 
the plaintiff is entitled to damages, are dependent upon whether 
the alleged injury is what is technically known as a permanent 
injury or what is known as a continuing injury. That this is true 
will now be shown before proceeding with the inquiry as to 
whether the alleged injury is permanent or continuing. 

Considering for convenience only the alleged damage to the 
forty-five acre tract purchased by the plaintiff in 1907, because if 
the injury is continuing the only difference in the application of 
the statute of limitations would be as to the time for which plain- 
tiff could recover damages, as will be seen later, it is manifest 
that as the plaintiff did not purchase this land until 1906 and did 
not institute his action for damages until February 1917, unless 
he had a continuing right of action, that is, unless the injury com- 
plained of was a continuing one. he is barred by the five year 
limitation, Sec. 2927, Code 1904. 

The fact that the defendant purchased the right of way across 
the lands and paid plaintiff's predecessor in title therefor, is of 
no avail against the plaintiff, who on the face of the record, as 
shown by the declaration, is a purchaser for value without notice, 
defendant not having recorded his title papers. Sec. 2465 of the 
Code as amended subsequent to the decision in Chapman v. Chap- 
man, 91 Va. 397, which amendment was construed in Norfolk & 
P. Traction Co. v. White, 113iVa. 102. But for this amendment 
the instant case would come within the influence of Chapman v. 
Chapman, supra; but since the amendment, in a case of the kind 
under consideration, a person or corporation occupying premises, 
whatever his rights may have been as against the original owner, 
if he has no recorded title of. his right, as regards a subsequent 



1917. ] MOORE V. POSTAL TELEGRAPH CO. 115 

purchaser for value without actual notice of such right, he is a 
trespasser. Norfolk & P. Traction Co. v. White, supra. There- 
fore, undoubtedly, the plaintiff has a right of action against the 
deiendant if the injury or trespass is a continuing one. If the 
injury was permanent then he has not ; for two reasons : First, the 
statute of limitations would apply, the cause of action having ac- 
crued at the date of the injury to the land, that is, the construc- 
tion of the telegraph line ; and second, because the right of action 
was in the owner of the land at the time of the injury, and does 
not run with the land. On the other hand if the injury was a 
continuing one, the original owner, if he had not been compen- 
sated, could recover for the original trespass and so on up to the 
time of sale, and the subsequent purchaser could recover, from 
time to time after his purchase for periods running back five 
years prior to institution of his action, provided the statutory pe- 
riod, which would give defendant a right by prescription or ad- 
verse possession, did not transpire between his actions. These 
principles are supported by the unanimous verdict of authority. 
Lewis Eminent Domain, Vol. 2 (2nd Ed.) sec. 653C — and cases 
cited ; 21 American & Eng. Enc. Law p. 722, and cases cited ; 
Frank Dovan v. City of Seattle, 54 L. R. A. 532. 

From the foregoing I think it clearly appears that the vital 
question for consideration in this case is whether the injury com- 
plained of is what is technically known as a permanent injury 
or a continuing injury. When this question is determined, the 
application of the statute of limitation and the right of the plain- 
tiff as a subsequent purchaser to recover are settled. 

There is no doubt in Virginia as to what constitutes a perma- 
nent nuisance wherein damages can be immediately measured in 
a single action. Virginia Hot Springs Co. v. McCray, 106 Va. 
461. Xeither is there doubt as to what constitutes a continuing, 
intermittent or recurrent injury for which any number of actions 
may lie. or as fresh injury accrues. Norfolk & W. R. R. Co. v. 
Allen, 118 Va. 428. It is earnestly contended by counsel for de- 
fendant that the instant case comes within the influence of the 
former case. This can not be so in my judgment upon the prin- 
ciples controlling that case. That is, if the injury complained of 
here is a permanent one, for which one, action will lie, it is so 
upon some other principle than that controlling that case. The 
distinction is clear. In the Hot Springs case the permanent struc- 
ture which brought about the permanent injury to McCray was 
on the property of the Hot Springs Company, or at least not on 
the property of the plaintiff (McCray). In the present case the 
structure, permanent in its nature, it is true, is upon the lands of 
the plaintiff, and constitutes, apparently, since the amendment to 
sec. 2465 Pollard's Code 1904, as construed in Norfolk & P. Trac- 
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tion Co. v. White, supra, a trespass upon said lands. In other 
words there is a distinction between what constitutes a nuisance 
caused by the erection of a permanent structure on a person's own 
land, resulting in permanent injury to the property of another, 
and the injury resulting from the erection of a permanent struc- 
ture on the lands of another and using it thereafter. The orig- 
inal entry, so far as the plaintiff is concerned, is a trespass, and 
the continued use of it by the trespasser is a continuing trespass 
or nuisance, for which any number of actions will lie; recovery 
of damages, however, being limited by statute in Virginia in each 
case to five years prior to institution of the action. This is mani- 
festly true since no one can acquire title to real estate in Virginia 
by mere occupancy, unless and until the requirements of adverse 
title are met. In Lyons v. Fairmont Real Estate Co., 77 S. E. 
525 (W. Va.) the distinction is clearly drawn. In that case the 
Court, speaking through Judge Poffenbarger, said : 

"A thorough examination of the cases indicate that the ques- 
tion arises under variant conditions, leading to apparently incon- 
sistent conclusions. A man mav build a structure upon his own 
land and so inflict actionable injury upon his neighbor, or, in the 
construction of a building or other work, he may go over the line 
onto his neighbor's premises and commit a trespass. In the for- 
mer case he may maintain the structure unless compelled by 
proper process to remove it, because it is on his own land. If 
he sees fit to suffer a recovery against him of permanent damages 
in a case proper therefor, and pays it and the plaintiff accepts 
it. or possiblv without payment and acceptance, he acquires a 
right to continue it. If the injury constitutes only ground for 
temporary damages, he may also continue it, until prevented by 
proper proceedings, but must pay the damages from time to time 
as they occur. These conclusions would be inconsistent with 
legal principles in the other class of cases. The structure is upon 
the plaintiff's premises, where it has no right to be. A recovery 
of permanent damages, unde.r such circumstances, could not give 
the right to a continuance Of the nuisance, if it be a nuisance, 
without passing the plaintiff's title to so much of the land as was 
occupied bv it or an easement therein. In this state neither can 
pass, except by deed or will. . Hence, one of the consequences of 
a recovery of permanent damages can not consistently follow un- 
der such circumstances. If it did, the effect of the action would 
be to pass title or an easement in the plaintiff's property, without 
a deed or will. * * * 

"The -continuance of a buildine upon another's land, after 
recovery of damages for its erection, is a trespass for which 
another action lies. Estv v. Baker, 48 Me. 495. Continuance 
of a wall upon the plaintiff's land, after recovery of a judgment 
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for damages on account thereof, affords ground for a subsequent 
action. Russell v. Brown, 63 Me. 203. If a city enter upon 
the lands of a private person and attempt to appropriate them 
to its use, without right, the plaintiff may recover temporary, 
not permanent damages. Oklahoma v. Hill, 6 Okl. 114, 50 
Pac. 242. Only temporary damages are recoverable from a 
lumber company for building and operating a tramroad on 
plaintiff's property. Leigh v. Manufacturing Co., 132 N. C. 167, 
43 S. E. 632." 

It is argued by the learned counsel for defendant that this 
case is inconsistent with the ruling in the Hot Springs case, and 
that West Virginia holds with New York and several other 
states, a doctrine contrary to that established in Virginia, but it 
is not only clear from what has been heretofore said that there 
is no inconsistency, but as a matter of fact the rule in West 
Virginia is in accord with that in Virginia. See Guinn v. Ohio 
River R. R. Co., 46 W. Va. 151, 33 S. E. 87. 

I take it therefore that where the injury results from the un- 
lawful occupancy of the lands of another, the injury is a con- 
tinuing one, and the right of repeated action exists. Of course 
in the case of a single trespass resulting in permanent injury, 
as by removing the soil, without occupancy, the damages would 
be permanent and one action would lie. 

If I am right in the foregoing, and I think it will more clearly 
appear that I am, in discussion of the question which now con- 
fronts us, it remains to ascertain whether an exception ought 
to be made in favor of public service corporations with power 
of eminent domain, but which have not exercised that right. 
That is, if "A." a private individual, built a telephone line across 
B's land for his own use, could B bring action against A as 
often as he saw fit as long as the occupancy of his land contin- 
ued, whereas if X a telegraph company and a public service 
corporation with power of eminent domain, constructed a tele- 
graph line over B's land without acquiring a right to do so. by 
purchase or condemnation, could B only bring one action against 
X for permanent damages? It must be admitted that the dis- 
tinction has little foundation in reason. And yet there is so 
much authority pointing in that direction without actually so 
declaring that it cannot be lightly disposed of. 

In Sutherland on Damages, paragraph 1016, the learned au- 
thor says: 

"There is a marked diversity of opinion concerning the na- 
ture of a trespass by railroads occupying land. Some courts 
hold that the wrong is a continuing one and that successive ac- 
tions mav be brought in which prospective damages cannot be 
recovered." 
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He then proceeds to name a group of states in which this 
ruling obtains, and then names a group in which the plaintiff 
would be held to permanent damages. 

In Sedgwick on Damages, Vol. 3, paragraph 924, it is said: 

"Where the defendant has the right by proper proceedings 
to condemn the land for the purpose for which he is using it the 
injury will be deemed permanent." 

The rule with the exception, is clearly stated in 38 Cyc. p. 
1127, as follows: 

"Damages for all injury to the land which results from the 
sinele act of trespass to realty are recoverable in a single ac- 
tion ; but where the act is not a single apt of trespass but a 
continuous trespass or series of trespasses which amount to 
appropriation or an attempt to appropriate the land itself or 
its use to the uses of the trespasser, the damages are to be 
assessed for the trespass only, and not as if for the permanent 
appropriation of the land, although where the defendant has 
the right to appropriate the land or an easement thereon by em- 
inent domain the plaintiff is, according to some decisions al- 
lowed a recovery in trespass of the entire loss as for a taking." 

A number of authorities, which are here referred to, are cited 
by the authors, in each instance, to support the text. In a num- 
ber of these decisions it will be noted that it is not adverted to 
that the defendant has the right to exercise eminent domain, 
but on the ground that defendant is a railroad company, etc. 
Cincinnati R. & M. R. R. Co. v. Miller, 72 N. E. 827; Cobb v. 
Wrightsville & T. R. Co. (Ga.), 58 S. E. 862; Ford v. Chicago 
& N. W. R. R. Co., 14 Wis. 609: Porter, et al v. Midland Ry. 
Co., 25 N, E. 556; Jacksonville T. & K. W. Ry. Co. v. Lock- 
wood. 15 So. 327. 

In Roberts v. Northern Pacific R. R.. 158 U. S. 1, the Court 
said: 

"It is well settled that where a railroad company having the 
power of eminent domain has entered into the actual possession 
of land necessary for its corporate purposes, whether with or 
without the consent of the owner of such lands, a subsequent 
vendee of the latter takes the land subject to the burden of the 
railroad, and the right to damages belongs to the owner at the 
time the railroad company took possession." 

This could not be true in Virginia since the amendment to § 
2465 of the Code above referred to. so far as the subseauent 
vendee is concerned. But the case independently of that differ- 
ence is authority for the proposition that damages under the 
circumstances of that case are permanent. See also. Northern 
Pacific R. R. v. Smith, 171 IT. S. 260: McCutcheon v. T. & P. 
Ry. Co. (La.), 43 So. 42: L. & N. R. R. v. Lambert, 110 S. 
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W. 305; Indiana R. & W. Ry. v. Allen, 15 N. E. 451; Sher- 
lock v. N. & A. C. Ry. Co., 17 N. E. 175. In these cases recov- 
ery is denied to subsequent purchasers on the ground that the 
injury was permanent and that one action would lie. 

I might go on and cite cases without number to the same 
effect but it would throw no further light on the question. An 
equally strong array of authority holds that where the injury to 
real estate amounts to occupancy, the injury is a continuing one 
whether the trespasser is a public service corporation or an in- 
dividual. And this is true in many jurisdictions where the 
courts are in accord with the doctrine enunciated by Judge Card- 
well in Va. Hot Springs v. McCray, supra. 

The situation is fairly stated in 38 Cyc. 1127 (V), where it 
is said: 

"Damages for all the injury to land which results from a 
single act of trespass to realty are recoverable in a single action ; 
but where the act is not a single act of trespass but a contin- 
uous trespass or series of trespasses which amounts to an ap- 
propriation or an attempt to appropriate the land itself or its 
use to the use of the trespasser, the damages are to be assessed 
for the trespass only, and not as if for the permanent appro- 
priation of the land, although where the defendant has the right 
of eminent domain plaintiff is, according to some decisions, al- 
lowed a recovery of the entire loss, as for a single taking." 

In 28 Am. & Eng. Ency. Law, p. 595b, it is said : 

"In an action for trespass at common law for injury to realty 
the plaintiff is only entitled to recover damages incurred prior 
to the commencement of the action. Continuing trespass gives 
the owner successive causes of action." 

Idem at page 565, it is said, "where the trespasser might have 
evoked the right of eminent domain, he is not protected if he 
enters without evoking it or taking the proper proceedings un- 
der his authority. Not having: resorted to that authority all the 
trespasser's acts are wrongful ab initio." 

In Lewis on Eminent Domain, Volt 2, 2nd Ed. paragraph 665d, 
it is said: 

"Whenever there is an unlawful entry upon property for the 
purpose of appropriating it to public use, or whenever it is in- 
jured by the construction or operation of public works, so as 
to afford the owner a cause of action the owner may have re- 
dress by any of the appropriate common law remedies, and the 
general statute of limitations will apolv thereto. As to whether 
the wrong may be regarded as continuing and so giving rise to 
successive causes of action, or whether it is to be regarded as 
single and entire to be redressed in a single action, is a question 
elsewhere considered." (Italics mine.) 
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Note the distinction between appropriation of, and injury to, 
property. In Virginia, in case of permanent injury to land the 
five year limitation would apply and in case of a continuing 
injury where it amounted to appropriation, the plaintiff would 
only be barred entirely, by the fifteen year period, which would 
give the defendant title by adverse possession. 

Idem paragraph 653b, it is said : 

"Where a suit is brought for damages to property by the 
construction, use or operation of a work for public use, the 
question arises whether all damages, past, present and pros- 
pective, must be recovered in a single suit, or whether the dam- 
ages must be limited to those sustained prior to the commence- 
ment of the suit, leaving future damages to be redressed by 
future suits, as such damages occur. If there can be but one 
suit and one recovery it necessarily follows : First, that the meas- 
ure of damages is the diminution in the value of the property 
by reason of the permanent continuance of the construction or 
use which causes the damage ; second, that when the action 
accrues, it accrues once for all to recover the total damage 
measured as above, and that the right to recover any damages 
will be barred by the lapse of the statutory period from time of 
such accrual ; third, that one recovery will be a bar to any fu- 
ture suit arising out of such construction or use, whether the 
recovery was in fact for permanent damages or not ; fourth, that 
the right of action will be in the owner at the time the action 
accrued and will not pass by a conveyance of the property there- 
after made, and that the grantee in such conveyance will take 
subject to the right to continue the construction or use which 
causes the damage. On the other hand, if there may be suc- 
cessive actions, then, first, the measure of damages is the injury 
sustained up to the commencement of the suit, and within the 
statutory period, estimated on the basis that the construction or 
use then and there ceases ; second, a suit may be brought at 
any time within the period required to create a prescriptive 
right and a recovery had of such damages as have accrued 
within the statutory period ; third, successive actions may be 
brought as often as damages are sustained or injury done and a 
recovery had of all damages sustained subsequent to the prior 
suit; fourth, one recovery will be no bar to a suit for damages 
subsequently accruing; fifth, when, a conveyance is made the 
right to recover damages accruing up to the time of the con- 
veyance will be in the grantor and the right to recover subse- 
quent damages in the grantee." 

And under this same section p. 1426 (8) under the title 
"Where there is an actual occupation of the plaintiff's land," 
the learned author says, after citing some authority to the con- 
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trary, "it would seem to be the correct rule that where the plain- 
tiff's land is actually occupied successive actions will lie, else 
land could be effectively appropriated to public use without com- 
plying with the statute and without prepayment of compensa- 
tion." 

If I am right in drawing a distinction between injury to land, 
and actual occupancy of land, in determining whether one ac- 
tion will lie for damages or successive actions, it remains to 
be determined whether the exception, recognized in some juris- 
dictions, in favor of public service corporations_ with power of 
eminent domain, should obtain in Virginia. There has been no 
decision of the question in this state. It needs no citation of 
authority in this state for the proposition that occupancy of the 
lands of another without authority, constitutes a trespass. So 
far as the present owner of the premises in question is con- 
cerned (upon the record in the case as it now stands) the de- 
fendant is occupying the premises without authority. He does 
not occupy the premises by virtue of a grant, effective against 
the plaintiff, paragraph 2465 Pollard's Code, and he has not 
instituted condemnation proceedings upon notice and otherwise 
according to law, and paid just compensation which the law re- 
quires as preliminary to the vesting of title. Sec. 1105f Vol. 3, 
Pollard's Code. 

Defendant has not held the land in possession for a sufficient 
period of time to acquire title by adverse possession which pre- 
supposes a grant. To hold that the damage was permanent under 
the circumstances would make the five year statute of limitations 
effective in this case, that is, a bar to any action by plaintiff; the 
effect of which would be to nullify sec. 2465 of the Code 1904 
as amended, to pass the title to the defendant for all time, with- 
out a grant, without prescriptive right, and without condemna- 
tion. I cannot think title to real estate in Virginia can pass in 
this way. If it be argued that the defendant has the right of 
eminent domain, I cannot see how it avails him anything if he 
has not seen fit to exercise the right, or how he can stand in 
any better light than an individual if he has not availed himself 
of the right. 

After the amendment to sec. 2465 of the Code, in Norfolk & 
P. Traction Co. v. White, 113 Va. 102. our Supreme Court of 
Appeals held in effect : That the defendant in error, in that case, 
had a right by action of ejectment, to eject the plaintiff in error, 
a public service corporation, from his premises, under circum- 
stances identical with the circumstances of the instant case. The 
effect of that decision was to make the plaintiff in error a tres- 
passer with the ri^ht of title and possession in the defendant in 
error. This being true it is hard to conceive how the defendant 
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in this case can be treated in any other light. If ejectment would 
lie, as it undoubtedly would, damages for the illegal detention 
would follow the verdict for the plaintiff, and ejectment would 
lie until the defendant's title ripened by adverse possession. 

I think therefore that the occupancy of the lands of the plain- 
tiff so far as the defendant is concerned is a continuing trespass 
for which successive actions will lie, and that in the absence of 
actual notice of the grant from his predecessor in title, he will 
be entitled to recover actual damages for five years next preced- 
ing the issuance of the writ in the present action as to the forty- 
five acre tract and from the date of his purchase as to the forty- 
acre tract. The pleas are therefore rejected. 



